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STATEMENT OF QUESTIONS PRESENTED 


1. In atrial upon indictment for housebreaking and 
larceny, is the accused denied enjoyment of his constitu- 
tional rights under the Sixth Amendment to the Constitution 
of the United States to have compulsory process for obtain- 
ing witnesses in his favor where the Court, aware that the 
impoverished accused has been unsuccessful in his efforts 
to compel the attendance of witnesses in his favor by sub- 
poena, gives the case to the jury without first having af- 
firmatively determined on the record that the accused knows 
of his constitutional rights regarding compulsory process 
and has waived those rights by an intelligent and inten- 
tional waiver? 

2. In atrial upon indictment for housebreaking and 
larceny, when the accused may be subject to deprivation of 
hic liberty for as long as fifteen years, has reversible 
error been committed where the Court instructs the Jury: 

a. Both before and after the accused testifies 
in his own behalf, that the interest of a witness 

in the outcome of the case is to be considered in 

determining credibility, especially under circum- 

stances where the Prosecutor commences cross— 


examination of the accused with enquiries relating 


vi- 


to prior convictions, two of them for larceny; 


b. That the element of “intent” in House- 


breaking can be defined oy reference to "the 


romoval of property of ancther" and "taking the 
property of another", rather than in terms clearly 
econnoting 2 Lorcenous taking; 

ce. That refusal to obey 4 prior order of the 
lawful occupant or owner to leave the premises 

a necessary element of the crime of unlawful 


d. That "reasonable doubt" may be defined by 


1 


reference to decisions the jurors make 
more weighty and important matters relating to 


{their] personal affairs". 
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Jurisdictional Statement 
Appellant was tried on Julv 6, 1965, by the United 
States District Court for the District of Columbia pursuant 
a grand jury indictment filed in onen court on February 
15, 1965, charging apoellant with violation of Sections 1801 
and 2202 of Title 22 of the District of Columbia Code 
(housebreaking and lerceny). The situs of the alleged crimes 


was in the District of Columbia. 


After the conclusion of the Government's case, de- 


fendant moved through his court-appointed counsel for dis- 


missal on both counts. The Trial Judge granted the motion 
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as to the larceny count and denied it as to the other count. 


Appellant was found guilty after trial on the count of house-= 
breaking and on August 13, 1965, sentenced to two to eight 
years, ! 

Appellant filed notice of appeal in time and applied 
for leave to proceed upon appeal in forma pauperis. S8y 
order issucd August 20, 1965, the District Court! orderee 
that Appellant be authorized to vroceed on apoeat without 
prepayment of costs, directed preparation of all of the 
transcript except voir dire at government exo nse, and re- 


ferred to this Court Anpellant's request for appointment of 


counsel. 
By order issued November 15, 1965, this Court ap- 


pointed the undersigned counsel to represent Appellant in 


this case. 


Statement of Case 
The Government alleged that on or xbout December 22, 
1964, Appellant entered the apartment of Mrs. Ella McAdoo, 
306 Decatur Street, Northwest, with the intent Oo steal the 
property of another. The Government sought to prove its 
cise on direct througn the testimony of two nolice officers 


and Mrs. McAdoo. 


On the morning of Decembé 5 hoiofficers, 


serving together in plain clothes 25 mé of.4 special 


src it 


housebreaking detail, were attracted by the presence of a 

parked car, later determined to be owned by Mr. Melvin 

Stanard, which they had observed "Just driving about" the 

day before. They stooped their car and each began to search 

a different nearby apartment house. One police officer tes- 

he entered 306 Decatur Street ne saw Appellant 

> Mrs. McAdoo's apartment. The other police officer 

testified that he saw Appellant leave the apartment building. 


ficers testified that they saw Appellant drive away 


in Mr. Stanard's car, after which they both entered 306 


Decatur Street, found the door to Mrs. MeAdoo's apartment 
had been "jimmied", entered the apartment ané@ found it 
"ransacked". 

Mrs. McAdoo testified that she had left her apartment 
about 4:50 A. M., some five hours pefor2 the Appellant was 
seen in the apartment house, did not know Appellant, had not 
seen him before the trial and had not authorized him to 
enter her apartment. 

The Government failed to prove that anything was taken 
from the apartment. On motion of defense counsel, the Trial 
Judge dismissed the larceny count. 

Appellant took the stand in his own defense and testi- 


fied that he was with his wife at the time the alleged crime 


occurred on December 22, 1964, in a specific place removed 
from 7 scene, His wife corroborated this testimony. 


Two persons who might be key witnesses in Anpellant's 


favor did not 2ppear or testify despite Appellant's efforts 


to obtain their attendance through compulsory process. One 
of them, Mr. Melvin Stanard, owner of the car which attracted 
the attention of t ne was twice served with subpoenas 
by the United States Marshal's Office during an eight-day 
period by leaving copies st his address; the Sens pers7n 
(Terry) was reported not living at the address shown on the 
subpocna. 

Tho Government pre as a rebuttal 

who testified that the 

employer showed that she had been paid 
that she was at her place or work on Deeomoor 
surrebuttal, Appellant's wife 
the pay knowing that someone else nad sig 


day. 


Statutes Involved 


. 


Section 1801 of Title 22 of the District: of Columbia 
Code provides in pertinent part: 


Mhoever shall, cither in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, snop, 

stable, or ther puilding, or any 2partment or room, 


a 


whether at the time cccupied or not, .. . with 
intent to break and carry away any part thereof 
or anv fixture or other thing attached to or con- 
nected with the same, or to commit Any criminal 
offense, shali ae imprisoned for not more than 
fifteen years." 


the 
of unlawful entry, set forth in Sec- 


of Columbia Code, which 


authority, 
any public or 


building or other 
s ; of ene Lawful occupant 
or 


being therein or thetecn prenons lawful 
ty to remain therein or thereon shall refuse to 
quit the same on demand of the lawful cccupant, 


or of the person lawfully in charge thereof, 
shall be deemed guilty of 2 misdemeanor, 2nd on 
conviction thereof shall be rnunished by 2 fine 
not exceeding $109 or i:mprisonment in the jail 
for not more than six months, cr beth, in the 
discretion of the court." 
Statement of Points 
deprived of enjoyment of his rights 
Sixth Amendment to the Constitution of the United 
to comoulse 
impoverished? accusei's efforts to obtain two essential wit- 
nesses had not been successful and did not affirmatively ad- 


vise him of h: ehts 9 e re @ and determin? that any 


waiver of those rights ws intellize and intentional. 
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With respect to Point 1, Appellant desires the Court 
to read the following nages of the renorter's transcript: 
35-2335, 395; 

1205. 122. 


2. The rceused was denie! 2 fair trial 


timony was ore ied by an instruction to the jury chet in 


Setermining credibility the Jury should consider whether the 


witness as any interest in the sutcome of the case", on 


instruction emphn: od ob opetition twice after the accused 


had testified, In these circumstr>nces, it is not preper for 
3 i 


the Prosecutor to commence cross-exam 


following nages 
70, 67-70, 129, 132. 

3. The element of intent in housebreaking, in the 
context of this case, was not clearly dcfined as required by 
law in terms a larcenous intent; rather it was obscured 
through use of terms which jo not clearly convey the idea of 


& criminal takine. 
npocllant desires the Court 
to read the following wages « i reporter's transcrint: 


ae 135) Oe ae 


ae ee 


4, The right of the accused to have the Jury pass on 


each element of the offense charged was denied by the Court 
when the lesser crime of unlawful entry was erroneously de- 
fined in such fashicn at the Jury could net find Apvellant 

of this lesser 9. se under the facts alleged by the 
Government, 


With reszect to Point 4, Appellant 


sion as to whether vroo been asequate beyond 4 
aoubt should be mere weighty than that ucon which jure 
would be willing tec in the more weighty and imrortant 
matters relating to ir personal affairs. 

With respect to Pc 5, Aprellant desires the Cecurt 
to read the following pages of the rereorter's transeript: 7, 


128-9. 


of Argument 
Sixth Amendment provides thnt the accused shall 
right to compulsory process to obtain witnesses 
to him. Tne enjoyment of that t was unlawfully 
denied the accused in this case due to the failure of the 


before submission of the matter to the Jury, to deter- 


mine affirmatively on the record (1) that the accused knew 


Pac ae 


of his rights of commnulsory process under the Sixth Amendment, 
ana (2) that ne waived these rights intellize ntly and inten- 
ticnally. The impoverished accused had unsuccess ully 
sought to compel the attendance of two witnesses | his favor 
ssuance of subpoenas. Frequent references to these 
persons apnear in the record, in te Mv, ercument 
defense counsel's “sbservations to 
never attempted to determine what the 
say if they did 
himself from any onportunity to exercise his See in 


OL 


continuance, 
accused has the rig fal, including 
ecunsideration of his testimony by the Jury. 

Advice given by the Court before any testimony hes been re- 
ceived that the Jury, in determining cred sibility, may con- 

tder whether 2 witness "has any interest in the ou uteome of 
the case”, an admonition twice reneated to the Jury in 
closing instructicns, unfairly characterized anc 
testimony by the accused in his own behalf, 
of his right to 2 fair trial was aggravated when: the Prose- 


cutor was nermitted to cross-examine the necused! on mwrior 


alleged and real convictions, two of them eonvictions for 


larceny, where "intent to steal the vroperty of another" 


292s 


constitutes an element charged by the Grand Jury in the 
indictment. 
The ¢ ight to have the Jury 
the offs of housebreaking. This 
she Court instructed the Jury as tec 
"removal of 
property 2 
ar lareencus connotation. The or- 
instruction enabied the Jury to measure the alleged 
misconduct of the accused against a standard of intent not 
foun in the housebreaking statute, 
The accused was denied the right to have the Jury 
on gach element of tho lesser offense of uniawful ent 
when the Court, in defining the statute, lod the Jury to 
ungerstand that a refusal of an order by the lawful oecunant 
or owner to leave © o as 2 necessary element of the 


crime, when in fact, the § : in the disjunc- 


tive. Under the facts as : fax > Government, Annellant 


could not be found guilty of the lesser offense as there had 
5cen no order addressed to Apnellant to quit the premises. 
If correctly instructed, the Jury might well have acquitted 
the accused of the charpe of housebreaking -- with its maxi- 


mum sentence of fifteen years -- 2nd found him guilty only 


27006 


of the misdemeanor of unlawful entry with its substantially 


lower punishment. 

By introducing an inadequate standard of judgment 
from the world of tne jurors’ private affairs, ee Court 
provided a confusing and prejudicial dilution of the strict 

standard of prot 


which the Government must meet in 


Argument 
Had the jury been instructed properly 
reasonable 
enjoy nis constitutional ris yf compulsecry 
abtain witnesses in his favor, he would not 


vieted, we suomit, of housevreaking. 4&4 : ani giving 
3 ’ i 


full eredit to the Government's case t ury might have 


found him suilty of the misdemeanor ef unlawful: entry. 


™he Trial Judge should not have terminated 
the tri2zl without first determining affirma- 
tively on the record whether the accused, in 
an intelligent and competent manner, waived 
enjoyment of his eenstitutional right to 
nave compulsory process for obtaining wit- 
nesses in his favor. 


In preparing to defend himself, the accused sought t° 


subpoena Melvin Stanard and Georse Terry, both believac to 
tive at 4629 4th Street, Northwest. In his affidavit in 


o = 


1/ 
support of his Motion for Issuance of Subpoena, dated 


June 29, 1965, the accused advised the Court that the pres- 
ence of these witnesses was cessary to demonstrate tnat he 
at the scone of the crime and could not have com- 
2 crime, and that without the witnesses he could not 
Appendix A he Attached to 
a copy of an affidavit 
of Appellant, dated December 15, 1965, stating with more 
particularity what he exnected Stanard and Terry to testify 
about, This affidavit states in ynertinent part: 


"a) Mr, Melvin Stanard would testify that I did 
not have his car thet day (December 22, 1964); 
that ne (Stanard) had loaned it to Mr. George 
Terry; and that to his knowledge there was only 
one set of keys to the automobile; 


George Terry would testify 
he c2r on December 22, 1964 
took it to work with him, 
found it after work where 
that he (Terry) die not lend the 
the car to me or anyone else during that 


subpoena was left at 4629 4th Street, 
tanard on June 29. Terry was reported on 


as Known at the same a 2S not living 


i/ Appellant wns orocee 
apnointed counsel. 


Bs 


ing in forma pauperis with court- 
ee Rule 17(b) Fed. R, Crim. FP. 


A 
S 


mo 


i/ | 
there. On July 6, 1965, at 10:00 A. M., the Trial Judse 


at the request of counsel for the accused, 
with subpoena against Melvin Stanard, This 
eturned by the Unitcd States Marshal's Offic 
with the stat : ‘ried resic c << no response 
Jul 6 1965". 
When the 


the court (T, 3): 


"The defense & Honor. 
forthwith sub : witnesse 


THE COURT: 


MR. NEALON: Dd 7 st, sir. I spent two 


or three hours : esterday." 


In the course eross-examination, Prosecution Wit- 


C., Awkward of the Metropolitan Police Department 
the cnr which had attracted him to the scene of 
crime helonsed to Melvin Stanarad 

determined immediately after the ransackzd apartment 

covered (T. 39). 


Appellant's wife testifie: jire iat the time 


the alleged housebreaking he was at Stannrdi's house (T. 53), 


Copies of the subpoenas are not 3 3 

from the court delos his nati s service 
was taken from the 1a! e for : 9 5F ees 

J, Cottman, Denuty ited $ larshe Apnarently only 
one attempt was mac 
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a fact confirmed by Anpellant (T. 68), but Stanard was not 


at home (T, 53). Appellant testified that he did not use 
the car and never had access to it on December 22, (T. 69) 
On cross-examination by the Prosecutor, app é was 
asked whether hé had seen Stanard on December 21 or a Mr. 
George Terry on December 21 or December 226 of T5)° aps 
pellant had testified that he saw Stanard the evening of 
December 21 (T. 75) and saw both Stanarda d Terry on Deccm-= 
(Be 75) % we rst refer- 


On rodirsect, 


aware, are you not, 3 have issu 
ror George Terry and M anarda and rit 
Offices was unsuccessful serving them? 
that.' 
Prosceution Witness Albert 
Metropolitan Police Denartment, 
2:30 or 3:00 P. M, on December 22 the 
ed Stanard's house and found Aim out. 
and Terry came to the Sixth 
t #82) 
tation the accused came into the 
charges had been placeca against 
acvised that no charres hid been 


. 83) Officer Yearer further 
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tostified that at no time was Terry or Stanard charcved with 


roo 


Your Honor, 
EPSTEIN: I have nothing further, Your Honor.” 
No continuance was requested 
afford the accused time to oht2in the 


and Terry -s witnesses. 


Closing arguments were then made on 


of his argument, the 
> 


Presec 


alse 
Knew about th 
stolen or lost. 
about the 
parti 
the 


either on 


he know Mr, Torry, 


nerisd cf years. There is 
min’ that this man whom they 
apartment building was 
Me. Torry but was this 


op htos 


ing argument for the Defendant, 


eounsel made reference to the same absent 


terms (T, 122): 


"Whoever the person was who that apart— 
ment, whether it »e Stanard ry or whoever, 
dian't kick that stuff around with his feet; he 
nad to hangle it. And nobcdy can tell me after 2 
deseription of that Seana piven that some 
prints wouldn't have been foun¢ up there, some 
lemible prints that Aen eould re: ad and find out 
exnetly wno committed that crime. 


al Judeoc was aware, therefore, througnout the 
nttempted without suc- 
as witnesses in his favor, 
wid that counsel for both Government anc the defonse sensec 
that the activities of these two men had to be accounted for 
before the cnse could be properiy resolved. Being aware of 
these circumstances, it we 2 b for the Court 
allow the trial to march to its conelusien and final juds- 
affirmatively protecting Appellant's constitu- 
V/ 
tional rights under the Sixth Amendment. 
The Sixth Amendment of the Unite? States Constitution 
peovides in pertinent part: 


"In all criminal prosecutions, the accused shall 


enjoy tha right .. . to have compulsory process 
Lor eee witnesses in his faver, and te have 
the Assistance of Counsel for his defense.' 


6, 1965, Appellant file. motion for new trial in 
tet Court, saying thet he had just located twe 
who would show his innocence. This w2s denied 
date by the Trial Judge. 


S260s 


The Sixth Amendment involves fundamental rights 
liberty and property, which were secured for the 


residing in the 


549 (1868). 
are lost, “Justice 


Zorvst, 
oo. 


hut waiver 


of fundament 


. Kennedy, 301 


municati 


recog ion ¢ aor > the 
Sieeoy. process to “aaa witnesses” 
Story, J., Commentarics Ae the Constitution 
States (5th of. r. 
Amendment to the Constitution of the Un ited 
pp. LOo-105. 


there can be no question of the aefendant's ‘intentional 


relinquishment cr abandonment of a known right.'" Hatcher 


to deprive him of his life or liberty. Jonnson V. 
supra at 463, 468. The judgment of ecnviction pro- 
by a court without such jurisdicticn is void. 
Zerpst, supra at 468. 
simple statement by tne accused in response to 4 


he knew that efforts to obtain 


heen unsucces reze 1 ubmit, rise to the level of 
ilescence required to mect these courteenuncinted stand- 
Nor does it amount to an "affirmative fAetermination" 


Ui Secale. "bs Cre cece ds 
a MNow 28, 916, decided June 28, 1965, Slip Op. 
by the Trial Judze that the accused hed actual knowl- 
f his constitutional right to 
s, and that’ his waiver of these was intentional. 
dateher v. United States, Supra. 
Certainly the short period of time from June 29, when 


n 


Appellant's forma pauperis Motion for Issuance of Subpoenas 


was granted, to July 6, the date 


pls 


Reson 


a 


ument , 


> 


ary 


D 
©: 
c 
be 
a 
- 
G 
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a 


na 


precuce 
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nb cone. 


at 
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Jenny 
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which at 
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of 
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own: 


1@ Alleged crime, 


y, 
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Dover 
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Ayer 
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tatements not 


S 
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The accused testified that he and his wife were in a 
different part of the city at the time of the alleged crime. 
Consequently, there was no wit: present to contradict the 
essential statements of the = that Stanard's 

crime and that 
this car 
apartment houses, Thus, Stanard's testi- 
mony was essential a determination as to who had the car 
22 ani, more specifically, whether the accused 
he appeared, Terry was expected by the 
o testify that he, Terry, not the Annellant, borrowed the 
sar from Stannar’ on the day in question. 

From the forezsoin’, it can be reasonably anticinated 
that had Stanara and Terry testified, the accused would have 
sen aequitted of the offense of housebreakins. Under the 

circumstances, the accused did not and could not have the 
which the Firth and Sixth Amendments t> the Con- 
intended te safeguard. 
incumbent on the Trial Juace to bring to the 
accused that he had not been able to enjoy his 


eonstitutional risht of compulsory process due tc circum- 


es beyond his control, and to afford the accused opmore 


ty to arsue for a continuance to 4a day when these key 


witnesses micht be present. 
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While the zrant of continuance 


locatins missin witnesses may be termed 


‘irmatively 


WS 


ssing 


J bie ime to obtain their 


hac 


informe’ himself 


subpoena, 


te Sefer) 


KNOWS 


See Johnson v. 


Unitea States, supra; Campbell v. 


United States, 233 he 173 (D.C. 1964), 


F.24 be Se Obs 


United States, 
United State 


no necessary incident 


v, Alnbama, 287 U.S. 45, 52 (1932). 


There was no showing of bad faith on the p2rt of the 
accused, simply 4 lack * } d understandiny that 
his constitutional rights were draining away unstaunched by 
Court intervention. 

That defense 

absence 
es cannot adversely 
hese issues on appeal or 
the judement below. 
ana Court nave an obligation to inform the accused 


Soe Sercw United Sstatcs 


—— > 


325 
Unitea States, 233 F.Supp. 173 


. ‘ 
eo ADD. D.o. 


United States, 


prejudicial error in 
the Jury. 


sommitted several errors in instructin® 


ficiently 


counsel took no exception to 


does not deprive this Court of 


=~ O2 = 


its jurisdiction to review 
errors are fundamental, as 


Oa, 31 5 
See Screws v, 


The weisht to b 
his wife was 


"In roaching 2 gonelusion as to the credibility 


of any witness an? in weishine the test incny of 
any witness, you may consider any um that 

may have « bearing on the subiect. For instance, 
you may consider ... whe 1 c y interest 
in the scutcome ef the case. ; 


Tee f= 


for tne convenic Sc ej YY or “inte 


i/ These gualified jure ings in July Tee woe swo 
on June 24, 1965 by Chie ve Matthew wire and 
+ lidam Bi ie nes. : P as surplied with 


Hi "Turv Service Man for the Juror,” 


ZO 3S 


his wife could be said to have an "interest in the outcome of 
the case" within the intendment of the Judge's instruction. 
The Jury was ready tc view their testimony with a jaundiced 
eye. 


Appellant's testimony cn direct was very brief. (T. 


67-70) It confirmed that he had Seen in the company of his 


wife on the morning cf December 22, had not borrowed 
Stanard's car that day, and was not in the vicinity of 306 
Decatur Street where the allemed housebreaking cecurred, 
This was followed »y nine pares af eross-examination by the 
Prosecutor prefaced by the following questions: 


"Q Are you the same Ray Alphens? Smith, Jr., 
who was convicted of destroying private property 
in October sf 1959? 


ny 


A Yes, I am. 
Q Are you the same Rey Smith, Jr., who was 
convicted of petty larceny in December of 1959? 


n 


A Yes, I am. 


Q Are you the same Roy Smith, Jr.; who was 
convicted of petty larceny in April of 1961? 


I am. 


Q Are you the same Roy Smith, Jr., who was 
convicted of three counts of unauthorized use of 
a venicle in December of 1962? 


N am not. The case was reversed by the 


A o, 1 
Court of Apneals. 


Q Were you convicted in January of 1963 of 
unauthorized use? 


A Ne; Iwas not." (Emphasis supplied) (T. 70) 


Se ane 
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So Appellant was cast in the role of thief, only shortly 

after his counsel hed nersuaded the Trial Judge to dismiss 
the larceny count of the indictment (B.. 51) an’ part of 
the persuasion was accomplished’ by reference to Sis crimes 
(out of five mentioned) fcr which he was not lawfully con- 


victed,. 


Defense counsel did not object to these questions by 


the Prosecutor. 

In his further instructions t« the Jury upon the con- 
elusion of the presentation of evidence, the Trial Judge re- 
peated the admonition made at the beginning of the trial 
regarding evaluation of the testimony of interestcd witnesses 


(T. 129): 
"In this connection you have a richt to consider 
. . « whether the witness has any interest in 
the outcome of this proceeding or its results, 
cr friendship or animosit towards the nersons 
eonecernes herein. . . - Empbhasis supplied) 


The Trial Judee further observed (T. 132): 


'you are further instructed that while the 
law makes the defendant 2 competent witness in 
this case, t yeu have the riczht t. take into 


e 
consideration ats Situation ANG his interest 


in the result of your Verdict and ail the cir- 

cumstances surrounding it ana cive to his testi- 

mony only such weisht 3s in your judgment it is 

fairly entitled to."_ (Emphasis supplied) 

The effect of these instructions, together with the 
cross-examination as to his allezed and real orior convic- 


tions, had the effect, we submit, of inneculatins the Jury 


eo5 he 


apainst a belief in the credibility of Appellant and his 

and disposed them tc believe the police officers -- 
witnesses who assumedly do not have "any interest in the 
outcome of the case” (T. 8) within the meaning of the Trial 
Judge's instruction. 

The instruction at the ond of the trial (T. 131-2), 
desimned tc nlace the eross-examination of the accused on 
prior convicticns in their proper nerspective, was destroyed 
by the immediate repetiticn by the Trial Judre, for the 
third time, of the caveat "you have the right to take into 
consideration his situation and his interest in the result 
of your verdict", (T. 132) 

Appellant was cenvicted of househreaking, in reality, 
on the testimeny of only ene witness, Officer Awkward, who 


allegedly saw him leave the apartment. No one else put 


Appellant in the apartment. There was no fingzernrint or 


ather scientific corroboration of this essential part of 

the officer's testimony. (T. 111) The success of Apnel- 
Lant's alibi turned on the amount of credibility given it 

sy the Jury. Onto the delicate balance cf belief, the Trial 
Judge dropped a heavy hand on the side of "disinterested" 
testimony. In the circumstances of this case, this action 


=f the Trial Judge constituted reversible error. 
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Questions as to the prior offenses, ostensibly invoke?’ 
solely to aid the Jury in estimeting the credibility of the 


accused, showed him guilty of prior larcenies and indirectly 


led the jurors to infer that he was guilty of the crime of 


housebreaking »y providing a phoney proxy for missing proof 
of larcenous intent. In this case, the ore judicial effect 
of impeachment of Appellant far outweiched the probative 
relevance of the prior allermed and real convictions to the 
issue of credibility. See Luck v. United States, __ U.S. 
App. D.C. ____, 348 F.24 763, 768-769 (1965); Jones v. 
United States, ___—s- U.S. App. D.C. ___s 338 F.2d 5535 555% 
fn. 4 (1964). : 


B. The clement cf intent in the crime of housenre2king was 
denrivea of its essential criminal character. 


deprived of its essential crim. soo 
After reading most of the relevant criminal statute 
on housebreaking (T. 134), the Trial Judge definec "intent" 
nas used in the statute in these terms: 
" . . the breakins or entry or entry without 
breaking must be done with the snecific intent 
to commit 2 criminal offense, which in this 
particular case would be -- if proved -- the 
remeval of property cf _ancther." (Emphasis suprlied) 
After the Jury retired to the jury room to censider 


its verdict, the foreman of the Jury submitted 32 note to the 


Trial Judge, requesting 4 further exnlanation of the statutes 


on housebreaking and unlawful entry. Specifically, the 
Jury wanted an explanation as to the difference between the 
wo statutes. (T. 140) 

In response to this request, the Trial Judge referred 
ence more to intent in connection with the crime of house- 
breaking in these terms: 

"2. but most imnortant the breakine and enter- 

int must be done vith the specific intent to 

commit some criminal act. 4nd in this case the 

indictment, which I believe you have, char7es that 

it was with the intent of takine the preperty of 

another from that nlace, Emphasis sunniied 

Tse Lay 
Actually, the indictment charsed Appellant "with intent to 
steal proverty of another." (Bmphasis supnlied) 

It is not enouzh, we submit, to define larcenous intent 
in terms of removal or takings the wvroperty of another. 


Court has held that an intent to steal is an ess 


S3ient of the count sf nousebreakineg in this case. See 


Stewart v. United States U.S, Anon. D.C. >» 324 


443 (1963); Mills v. United States, USS Aspe -DuSs 


228 F.2a 645 (1955). 


ee SN OE a ee ee 

/ The note sisned by the foreman of the Jury is to 
in the jacket in Criminal No. 145-65. It reads 
lows: 


« 


"July €, 1965 
To whom it may concern: 
We woule like t~ request 2 copy explaining the 
statues [sic] of Housebreakins and Unlawful entry. 
Harold A, Carroza 
Foreman" 


defined 


"Remeval. 
persen er thine 
Durrett v. Words 
sed ins 
often li 
ameunts 
v. Smithers, 


jeseribe 
Setionary (4th ed. 1951) in these’ terms: 


to zain or receive into 

to devrive one of the use 

4 assume ownership, City of 
Wright, 190 N.C. 568, 130 S.E. 161, 163. 


soonstitutions that 2 


shall not te be for mublic 
just commensation, Evansville a 
Dick, 9 Ini. 433; Gas Product s 
§3 Mont. 372, 297 P. 99 
Piper v. Exern, 180 a 586 
SU AESRs 32e Fropenty 
within the meanin= <f th 
1 orevisions when it is t 
rendere? valueless, Lunda 
ake county, 58 Utah 546, 200 Pr. 
when it is Ae omaged by 2 wublic 
tien with an actual takin 
eminent St 


when there 

owner's prejual 
Aims netaen:. in value bereee. 
Lutz. 234 Ky. 418, 28 S.W.ed 
quisition of title or total 
value is not essential te 'tAk 
compensation must be made. 
D.C.Ga., 1 F.Supp. 321, 324. 


The word take has many shades of meaning, 
nrecisc meanine which it is to bear in any case 
depending, on the subject with respect to which 
it is used. Mennody v. New York Life Ins, Cs., 
178 Mise. 258, 172 Sc. 743, 745. 


Lit the: Ls -f larceny, to  2ptain or assume 
possession of ¢ ttel unlawfully, and withcut 
the owner's ¢9 iz 
one's own use with f 


to apprenriate things to 
elonious intent. Thus 4n 
ential to constitute larceny. 
4 Bl. q 4, Yeaking't occurs when a person 
with a vreconceived desimn to anpronriate prone 
erty to his own ust obtains nossessicon Of EEChY. 
means of fraud er trickery. People v. Edwards, 
72 Cal,Ann. 102, 236 P. 944, 948. 


In this connection, ‘taker is not synonymens 
with tobtain,' which ombraces many other ways 
of acquiring  -roperty. Allen v. State, 97 
Tox.Cr.R. 457, 262 S.W. 502, 503. Ner is 
‘taxet necessarily synonymous with 'steal.' 

v. State, $9 Tex.cr.f. 89, 229 3.W. 869, 

Louisville & N. RB. Co. v. Malone, 290 

260, 76 So. 296, 297; But the pares 
ttake by stealth’ may have the same meaning 
tsteal.! Raich v. State, 23 O1.Cr. 230, 22 
P. 563, 564. 


or apprehend 
son by virtue 


c 
the defendant. Com. 
Mass., 267, 69 Am.Dec. 285. 


To acquire the title to an estate; to rece 
be entitleé to an estate in lands from anot 
n by virtue of some snecies of title. 
said to 'take by purchase,’ ‘take by de=- 
'ttake 2 life-interest unter the devise ,' 


— 


In Pe Bock, 125 Misc. 653, 211 N.¥.S. 621, 


OT O 


NOY 
petos @ 's 


To receive the verdict of 2 jury; to super- 
intend the delivery of 4 verdict; to hold a court. 
The commission of assize in Englan? empowers the 
judges to take the assizes; that is, according te 


3U 


Sane of ued ealled 
mresent meaning, ‘to 


3 Bl. Comm. 59%, 185. 
ends assisas, 


LO: PrSCUNG PC 
agar s 136 ia. 
ee 


3, 206 Aln. 74, 


nraverty 


Trial Jude!’ ens erromeously 


semethine 


larecencus intent will suf- 


a verdict of wuilty of heusebreakine. 


Morisette v. 
ieee 


State 


te 


housebreakins tnd unlawful entry 
Net surmrisingly, the eonfusce 


1 


Jury askea the Court for further instructisns. 


When they came back to the ccurt room for clarification 
distinction between the crimes, the 


defined unlawful point 


inapplicaile 


being argued by the Prosecutor, leaving the Jury no choice 

but to find Appellant muilty of housebreaking or ecquit. 

The aura of larecny created by the aismissed count of larceny 

which was mainta ny the Prosecutor's enquiry into nust 

convictions for larceny, the references to the "ransacking" 
heine stolen (which might 

fall within the Tria wots terminoloey of "removal" or 

1/ 


"taking", these tipped the balance against Appellant. 


Ci Ata to comply with the request of the lawful 


¥ 
an or owner to leave the mromises was made an 


After the Judge hac : > for the 
first time ac to housebreaking, t was made by counsel 
instruction on unlawful entry. 
Juige read the applicable statute (T. 
rovide the Jury any assistance in understanding th 
As we have already remarked, the nuzzled Jury askea for 


2/ 
clarification. (T. 140) The Jury returned to the court 


ae 

1/ The police officers testified that a had been 
“taken out" of the closet (T. 21), ms had been moved 
up to the door" CT. AL) 


The note from the foreman sf the Jury requesting 
ance is set out in footnote 1, p. 28, supra. 
discussion under II B sunra. 


Pe ee 


room and ae me ac i unlawful entr 


terms 


i] id 


bl 


anartment 


Aves i oS 
rhe 


a aa ne hoe 


wroegryA 
heEeeudgy 


- is 
there with 
al or to do anything: else. 
und the vremises. That is 
could be de Same, entering 
tneir perm. issicn. He 
“the nurpose of stealing 
or iarrins t! or aoing i 
ful... Dub he ere without the 
lawful 


2 Set 
HO 


nn 
FSO 


the housebreaking 
“dintent. after the entry of 
{ Ee nate entry dees 
i ey to ds ee 
emain on che eee ee 


THO W 
io) 
Hy Org Pe fe 


ct a) 
y’ i) 
Otho 


define unl awful 
entry. 


text given 


1/ The correct text is set forth supra uniter the 
"Statutes Invelvea" 


- 33 - 


"Any person who without lawful authority 
enters cr attemots to enter any public or private 
dwelling, building or other property or part of 
such building, dwellings or other pronerty azainst 


the will of the lawful oceunant or of the person 
lawfully in charge of such huildinag, or being 
therein or therecn shall refuse to auit the same 
on anda of the lawful oecusant or of the person 
lawfully in charse thereof is also suilty of a 
misdemeanor." (Emehasis supplied) (T. 139) 
the Tri Judre made it imeessible for the - to find on 
tne f: i ; re at Defendant committed the crime of 
unlawful entry as nm 2 contended that Apnellant remained in 


Mrs. McAdoo's apartment af t GS to leave. 


view of the Jury's interest in obtaining clarifi- 
distinction hetween housebreaking and unlawful 
a fair inference that the Jury felt 
on the 
co elicited during the trial, 
to whether hoe micht be found muiilty of the 


2sser erime of unlawful entry, which carries with it a 


(ae 


ller penalty. (Fifteen years maximum for househreaking; 


months for unlawful entry.) 
By his instruction, the Trial Juice foreclosed further 
E) ’ 
consideration by the Jury of unlawful entry as a possible 


for conviction and deprived Appellant of his risht 


to 


mae dia 


have the jury pass on each 


the 


1 


"“Obvicusly, if jury is 
tively, it must civ 
: ent which the Gove 
ements, as exnre 

wit 


Ss 
hae a 


$Sed 
suffi 
perforn 
United 
a 


element of 


tne cffense. 


to function effec- 
elear 
rnment 
in th ehanueen: 
client  gvardey to 
its auty intelli- 
states, US. 


Avi 


steteme aa se 
mast 


F.2d 712, TTT (19S). 


pec 


to giv 


even th 
ovujection 


, Sie! Poe 


detree of guilt, those charged 


to be tried by the stands 


Serews v. United 


openins crientat 


NBut ae attrer 
sideration ans 
presumotion 
A2fen dant , 
an abidine econvic 
such 28 you would 
the more weivthty ani 
ing to your personal 
reasonable doubt." 


such 


rivinn ue 


sien of t 


made 


immartial 
con 

ef innecsnce whi 
you ean truthfully say th ee 
hoe 


net hesitate 
imoortan 
affairs 
Emphasis 


Tf2 


e prorer instructions 


ough no 


United 


e Byrd v. 


939 (1955). "Whate 


federal crime 


rds of suilt 


States 


camparison 
si leration 
attache 


en 


Be ty ct ct 


= 


defendant's 

to act unon in 
it matters vertain- 
then you have no 
supplisd 


which Coneress 


35 


In his terminal instruction, the Trial Judze repeated the 


uction almost verbatim. (T. 128-9) 
aneuage is to be co od with the following 
rictive instruction ar sved by the Supreme 


309 (1880): 
"2 Juror in a ae é asc oueht not 
unless the 
reasonable oudt nless h 
the evidence, nc matter wh: 
evidenee, of the aefendant a 
prudent man would fee ae to act upon that 
conviction in matters of tne hichest concern 
importance to his cwn dearest nersonel inter 
(Emphasis supplied 


wo 
tund vu 


oy 
i) 
ct 


When it be considered that, for the most 
weichty and important mattcrs affecting 
of persons inclucée matters which do not require 


ention or loss of personal liberty, Lt. widdt 


ae to decide against the ac- 
avidaence which contained a lars ele=- 
surmise. 
In personal 2ffairs of an econemie and financial 
one ordinarily must deal with #stimates as to future 
of the 
Decisions in this realm necessarily involve the 


judzment in the face of a large number of facts 


S336 


which are unknown and unknowable ane beyond the 
the private neorson making the decision, 

~ 
Vv 


In @ criminal case, $5 merast, 


crned with evidenes tht occurred in tne 


made Known 
present but operating in 4 


attemptins to cetermine what 


as in this case, esscntiil witnesses 


elements of the crimes charged ill-iefine 


prejudiced by reference to prist allere?d and real 


then the evidjence of the Gevernment 


quoted above could only serve to 


"Reagonible doubt" in 


the presence of evidence which permits 


ef action beyond a reasonah 
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doubt. But this secularization in the court room of legel 


term used to define the level of proof imposed on the Govern- 


ment serves to dilute, to the Defendant's harm, whatever the 


juror is instructed must be the hicher level of Governme 


proof requisite to 


would make a person hesitate 


tnan the Kini on which he would bo willinm to act. 


App. D.C. 


Conclusion 
the reasons sect out above, the judsment of the 
should be reversed anc acateda and Anpellant re- 
leased from custody. 
Resnectfully submitted, 


John T. Miller, Jr. 


Counsel for Appellant 
(Appointed by This Court) 


PPP UND a 


[Copy] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
VS. 


ROY A, SMITH, 


DISTRICT OF COLUMBIA, 


I, Roy A Smith Jr, being first Para! sworn according 
to law, depose and say that I am the defendant in the above~ 
entitled cause, and in support of the annexed motion, in 
compliance with the requirements of Rule 17(b) of the Fed- 
eral Rules of Criminal Procedure, state as follows: 


1. That the names and addresses of the witnesses 
rred to in the annexed motion are: 


George Terry, 4629 - ith St. NW, Wash. DC 


Melvin Stanard, 4629 - 4th St. NW, Wash. DC 
2, That the testimony which he (or they)! is expected 
to give, if subpoened, is: that I was not at the scene of 
the crime. 


3. That the evidence of the witness or 
material to the defense because it proves that 
have committed the crime. 


= 
i 


That I cannot ely go to trial without the 
witnesses. 


That I ¢ > Sl tent means and 
actually “unable to pay the fe f the witness or 


/s/ Roy A, Smith, Jv. 
Subseribed and sworn to before me this 29 day of June 1965. 


/s/ {Lliegible] 
[SEAL] Notary Public, P. C. 


My commission expires June 14, 1970 


APrENUDia bd 
filed by Appellant w 
for the District of Columbia canes © 
on appeal in No. 19663.] 


City of Washington 


District of Columbia 
Smith, Jr., being first duly sworn, deposes 


1. That he is the same Roy A. Smith, Jr. who executed 
an affidavit on:June 29, 1965 in support of Motion for Issu- 
anee of Subpoena filed that date United States v. Roy A. 
Smith, Jr., Criminal No. 145-65, United States District Court 
for the District of Columbia; 


2. Tnat he expected > dentified in the 
s2id Mction to testify more p: follows: 

a) Mr. Melvin ° would testify that I did 
net have his car that a: ember 22, 1964}; that he 
(Stanard) had loaned it M George Terry; ind that to his 
knowledge there was ) et of keys to the wtomobile; 


b) Mr. George Terry would testi 
rowed the car on December 22, 1964 from Mr. Stanard, took it 
+o work with him, parked it there and found it after work 
where he had left it, and that he (Terry) did not lend the 
keys of the car to me or anyone clse during that time. 


that he bor- 


ty 
S 


Js/ ROy oA. Smith JT 


Subscribed and Sworn to by Roy Smith, Jr. this 15th day 
of December 1965. 
M. HULL, Clerk 


/s/ Lawrence Proctor 
Deputy Clerk 


[SEAL] 


REPLY BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Roy A, Smith, Jr., Appellant 
VS. 


United States of America 
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OF CONVICTION BY THE 
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DISTRICT OF COLUMBIA 


United States © 


John T, Miller, Jr., Esq. 
1001 Connecticut Avenue, N, W. 
Washington, D.'C, 20036 


Counsel for Appellant 
(Appointed by This Court) 


January 26, 1966 


TABLE OF CONTENTS 


Appellant did not enjoy his constitutional 
right of compulsory procesS . 2. « » « « «© se « « 


Appellant was prejudiced by reference to prior 
indictments and convictions . . 2. « « «© « «© © « 


Counsel's failure to except to the Court's 
Instructions cannot deprive Appellant of his 
TECHS. a Ve eS Sw es ee ol 8 We TS 8) we ees 


Proof beyond a reasonable doubt cannot be 
measured by standards of decision employed 
by jurors in their personal affairs ..... 


Conclusion . e « « 


CITATIONS 
Cases 


Bridwell v. Aderhold, 13 F.Supp. 253 (N.D. Ga. 1935), 
aff'd 92 F.2d 748 (5th Cir. 1937), reversed on 
other grounds sub nom. Johnson v. Zerbst, 304 
U.S. 458 (1937) lien el Stee se Velie: Latah te wiseley net o® 


Clifton v. United States, 54 App. D.C. 104, 295 Fed. 
G25: 2GR923)8 eo eye iss et er “op Fae 08 iS Ley ee) ciel Teh aie de” Ze “8 


Holland ve United States, 348 U.S, 121 (1954)... - 


Jackson v. United States U.S. App. D.C. 
AiG Hi oa 972 }ROOG) Gonos oe ee te ee 


Johnson v. Zerbst, 304 U.S. 458 (1937) 2. 2. ee. 


Jones v. United States, U.S. App. D.C. » 338 
F.2d 553 (1964) Se ST erie erties le 6) “ey Ja ae 


Luck v. United States, U.S. App. D.C. > 348 
Pied 7563-01965) se es ee we 


Screws v. United States, 325 U.S. 91 (1945) . 2. 2. wo 


ee ee 


Cases (Cont'd) 


Scurry v. United States, U.S. App. D.C. 
any Syed Wee C665) Soe hee was 


United eeees v. Seeger, 180 F.Supp. 467 (SD NY 
19 0) 7 © © © #© «© ee «6 ee . 


United States v. Yarbrough, (6th Cir. 
No. 16146, decided November 9, 1965) .i.. 


Wheeler v. United States, 89 U.S. App. D.C. 143, 

190 F.2d 663 (1951) reeset Neves, Ham aly Lal Sel Nar ve aN ve 

Constitution and Statutes 

Constitution of the United States, Sixth Amendment 
Federal Rules of Criminal Procedure 

RUSS. O.t oe tad ar “ok eles Bec Gis cde ceture 

Rule 52(b) . 

Miscellaneous 


Haller, The Sixth Amendment to the Constitution of 
the United States (1951) ...+..- ae te 


Story, Commentaries on the Constitution of the: 
United States, Vol. III, 8 1786 (1833) tee 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Roy A, Smith, Jr., Appellant 


) 
) 
VS. ) No. 19,663 
) 
) 


United States of America 


APPEAL IN FORMA PAUPERIS FROM JUDGMENT 
OF CONVICTION BY THE 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Some of the arguments set out in Government's Brief 
warrant commer.t. 


Appellant did not cnjoy his 
constitutional right of com- 


pulsory process. 
Government concedes that Appellant did not waive his 
right of compulsory process. Reliance is placed instead on 
the contention that Appellant exercised the right on two oc- 
casions -- June 29 and July 6, 1965 -- and, therefore, "enjoyed" 
the right of ‘compulsory process safeguarded by the Sixth 


Amendment. (Govt. Br. pp. 6 - 7) With this we cannot agree. 


The right of compulsory process means the right of the 
assistance of the processes of the Court to obtain the testi- 
mony of witnesses > to defendant. It is a right safe- 
guarded by 2 constitutional amendment desimed to provide an 
essential barrier "against arbitrary and unjust deprivation of 
human rights." Johnson v. Zerbst, 304 U.S. 458, 468 (1937) 
What witnesses will be compelled to appear is a matter for 
defendant and his counsel to decide. That decision is not to 
be made by the prosecutor or the person under abpocia: United 
States v. Seeger, 180 F.Supp. 467 (SD NY 1960), nor, we submit, 
by the United States Marshall's office. It is: a right to be 
enjoyed “whether requested or not" unless waived by accused in 
a manner showing his express and intelligent ponwanwe Bridweil 
v. Aderhold, 13 F.Supp. 253, 254 (N.D. Ga. 1935), aff'd 92 
748 (Sth Cir, 1937), reversed on other grounds sub nom. Johnson 
v. Zerbst, 304 U.S. 458 (1937). ; 

Government argues that this valuable iene was "enjoyed" 
by Appellant as a result of its exercise through issuance of 
subpoenas and thcir fruitless service on June 29 and July 6, 


1965. But this is to elevate form over substance. Acceptance 


of Government's argument would change 2 fundamental right into 


a caricature. 

The constitutional right of compulsory process was the 
fruit of a revulsion agrinst the early common iow practice in 
England under which the accused in capital cases was not per- 


mitted to exculpate himself by the testimony of any witness. 


ee 


"Of this practice the courts grew so heartily 
ashamed, from its unreasonable and oppressive 
character, that another practice was gradually 
introduced of examining witnesses for the ac- 
cused, but not upon o2th; the consequence of 
which was, that the jury gave less credit to 
this latter evidence, than to that produced by 
the government. Sir Edward Coke denounced the 
practice 1s tyrranical and unjust; ana denied, 
that, in criminal cases, the party accused was 
not to have witnesses sworn for him, ..."  1/ 


t was not until the Eighteenth Century, during the reign of 


Queen Anne, that witnesses were Sworn for, 28 well as against, 
2/ 
the accused in all ce: treason and felony. 


This right, whose verv existence was so painfully and 


slowly recognized by Government, needed 2 constitutional safe- 
3/ 
guard against further abuse. 


Mr, Justice Story concludes his comments on the origins 
of the Sixth Amendment protections of the rights to compulsory 
rocess and to counsel with these apt observations: 


"Phe wisdom of beth of these provisions is, there- 
fore, manifest, since they make matter of consti- 
tutional right, what the common law had left in a 
most imperfect and questionable state. [Fn. omitted] 
The right to have witnesses sworn, and counsel em= 
ployed for the prisoner, are scarcely) less important 
privileges, than the right of atrial by 

omission of them in the constituticn is 2 matter of 
surprise; and their present incorporation is matter 
of honest congratulation among 211 the friends of 
rational liberty." 4/ (Emphasis supplied) 


Stery, Commentaries on the Constitution of the United 
States, Vol. III, 8 1796, pp. 3-4 (1833). 


Id. at 663. 


See Heller, The Sixth Amendment to the Constitution of the 
United States (1951) p. 107. 


Story, op. cit. at pp. 665-666. 
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In short, the right to compulsory process is "the right to 
have witnesses sworn", It is not a sterile rimht exhausted 
by an application for a subpoena and the Shopaeein of the 
Jnited States Marshall's office to a one time sally forth in 
a fruitless quest for a witness, It is a substant tal rirht, 


an essential risht, meanin-ful only in terms of the fruit of 


its exercise, namely, the nroduction of witnesses in oven court 


favorable to the accused, 
Apnellant enjoyed no such constituttionally-protected 


richt in this matter. 


Li, 


Anpellant was vorejudiced by reference 
to vrior indictments and convictions. 


Government suesrests that Aprnellant should have obtained 
a preliminary rulins foreclosine references Bit oposece canner ion 
by the nrosecutor to oricr convictions, It is further argued 
that Apneilant was not prejudiced by reference to crimes for 
which he was not convicted, citins 4 forty-year old decision of 
this Court. Clifton v. United States, 54 Apn..P.c. 104, 106, 
295 Fed. 925, 927 (1923). (Govt. Rr. vo. 7 - 8) 

Ye submit that the annlicable law is more correctly 
summed up in United States v, Yarbrouch, F.2d _ ss (6th 
Cir. No. 16146, decided November 9, 1965): 

"There is more to reverse this conviction, 


Althoush it is well settled that the defendant, 
when he takes the stand in his own behalf, may 


be cross-examined as to prior convictions to 
affect his credibility as a witness, such exami- 
nation should not be conducted in a manner to 
nrejudice him in the eyes of the jurv. Guilt 
must be found for the crime charmed, not because 
of vast crimes. Thus it has been held that an 
inquiry into a conviction, where the vrosecution 
knew or should have known that there was no Such 
conviction, was vrejudicial error. Pearson Vv. 
United States, 192 F.2d 681 (6th Cir. 1951). 

In addition, it is well established in federal 
courts that it is reversible error to nermit 
inquiry into defendant's prior indictments which 
did not result in convictions, An indictment 
has no probative value. Only a conviction for a 
felony may be asked about to impeach a defendant's 
credibility. E.s. United States v. Pennix, 313 
F.24@ 524 (4th Cir. 1963); United States v. C, L. 
Guild Const. Co., 193 F.Supp. 268 (D.2.1l. 1961); 
SB Am. Jur. 8 755. ..." 


This Court's concern over the deleterious effect of references 


by the prosecution to prior convictions exoressed in Luck v. 


United States, U.S. Apn. D.C. , 348 F.2d 763 (1965) 


has been vindicated in this case. 


LeL,. 
Counsel's failure to excent to the 
Court's Instructions cannot denrive 
Anpellant of his rirhts. 

(A) Government argues that several errors in the in- 
structions of the Court below cannot provide the basis for 
reversal because the errors are harmless and Apvellant's 
court-appointed counsel failed to object, citinr Rule 30, F. 


crim, ?. (Govt. Br. op. 8-13) We submit that the errors 


allered affect substantial richts and so come within the 
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1/ 
ourview of Rule 52(b), F. R. Crim. P. See Screws v. United 


States, 325 U.S. 91 (1945). The denial of Apnéllant's funda- 


mental rimhts cannot be remedvless because his: counsel failed 


to object. See Jackson v. United States, Kiyo Aop. D.C. 
» 348 F.2a 772 (1965). : 

(B) Government arctues that a readine of the housebreak~ 
inm statute to the jurv was sufficient instruction to the jury, 
‘heeler v. United States, 89 U.S. Apn. D.C. 143, 190 F.2d 663 
(1951), offsetting any errors in the Trial Judre's elaboratinz 
instructions on the elements of the crime, (Govt. Br. nn. 10) 
However, we invite the Court's attention to the following 
statement in the ‘Iheeler opinton which shows that it is an 
unhelpful precedent here: 

"The lanruage of this statute [impersonatine a 

police officer] is clear and concise; it contains 

no words that arc obscure, ambicuous or: which are 

used in some restricted, snecial, or technical 

sense which the average layman cannot ne expected 

to understand." Id. at 143. 

The statute settinr forth the crime of housebreaking is 
rather lenrthy. The reference to intent, an essential element, 
is buried in the text and requires elucidating: comment by the 
trial judme. See Jackson v. United States, supra. 


The Trial Jude attemnted this task in the Court below 


but ended un by confusine the Jury, a confusion not obviously 


1/ "Plain errors or defects affecting substantial rishts may 
be noticed althouvh thev were not brought to the attention 
of the court." 


dissipated by the jurors’ recollection of the statute which 
was read to them, Thev requested further explanation. (T. 
140) Instead of rereadinm the housebreaking statute, the 
Trial Judve soucht to define the elements of the crime in his 
own words, once more erroneously descridine the element of 
intent (T, 141). 

(C) The Trial Judme did not read to the Jury the com- 


plete text of the statute defining the misdemeanor of unlawful 


entry. (7. 139) Under such circumstances, ‘Iheeler clearly 


could not justify the Trial Jude's erroneous instructions on 
unlawful entry. Apparently sensins this, Government sceks to 
excuse the Trial Jude's errors in instructing the Jury as to 
the crime of unlawful entry on other frounds: "the jury did 
not have to reach consideration of the lesser-included offense 
of unlawful entry". (Govt. Br. p. 13) 

But the fact of the matter is that the Jurv was con- 
sidering both offenses, as evidenced by their request to the 
Trial Judge for an exnlanation as to the differences between 
the two statutes (T. 140), and Annellant was improperly de- 
prived of his risht to have the Jury pass on each element of 
the offense of unlawful entry even thoush no request was made 


by defense counsel, Jackson v. United States, supra. 


Proof heyond a reasonable doubt cannot 
be measured bv standards of decision 
employed by turors in their versonal 
affairs. 


Government answers Appellant's arrument: with a potpourri 


of quotations and citations which serve to obscure rather than 


to clarify the issue. (Govt. Br. no. 13-14 ) 

Circuit Judse Irifht correctly identified the problem 
and, we submit, provided its correct resolution in Scurry v. 
United States, _—Fs«wS. Apo. DLC. ed, 347 F,2d 468, 470 
(1965), one of the cases here relied unon by Gsyennment: 


"Being convinced bevond a reasonable: doubt 
cannot be cauated with beinz 'willins to act * * ¥# 
in the more weishty and important matters in your 
own affairs.' A prudent person called unon to act 
in an imnortant business or family matter would 
certainly mravely vweirh the often neatly balanced 
considerations and risks tendins in both directions, 
But, in makine and actine on a jud«ment' after so 
doinre, such a person would not necessarily be con- 
vinced beyond a reasonable doubt that ho had made 
the richt Jud7ment. Human exnerience, unfortunate- 
ly, is to the contrary. 


The jury, on the other hand, is nrohibited from 
eonvictins unless it can say that bevond a reason-=- 
able doubt the defendant is cuilty as charred. 
Thus there is a substantial difference between a 
juror's verdict of suillt beyond a reasonable doubt 
and a person making a judmment in a matter of ver- 
sonal importance to him. To equate the two in the 
juror's mind is to deny the defendant the benefit 
of a reasonable doubt." 


It mistht be appropriate for a juror to apply standards 


which he employs in making judements in his private affairs in 
arriving at the conclusion that the Government failed to meet 


its burden of vroof beyond a reasonable doubt. In other 
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words, he should acquit if he would hesitate to act in his 
personal affairs on the basis of such vroof., But to couch 

the instruction in terns which would permit the Government's 
burden to be met by proof on the basis of which the juror 
would be willinz to act or would not hesitate to act in his 
personal affairs denies the defendant the benefit of a reason- 


able doubt and constitutes plain error. See Holland v. United 


States, 348 U.S. 121, 140 (1954); Jones v. United States, 


UsSe App. Dele . » 338 F.2d 553, 555 (1964). 


Conclusion 
As the Government has failed to justify the judement of 
the Court below, it should be reversed and vacated and Appellant 


released from custody. 


Respectfully submitted, 


John T, ‘tiller, Jr. 
Counsel for fApnellant 
(Appointed by This Court) 


Washington, D. C. 
January 26, 1966 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. On June 29 and July 6, 1965, appellant’s 17(b) mo- 
tions for the issuance of subpoenas were granted, and 
subpoenas were issued. The question under these cireum- 
stances is whether or not appellant has been denied enjoy- 
ment of his constitutional right to have compulsory 
process? 

2. Appellant took the stand and testified. On cross- 
examination, he admitted three prior convictions and de- 
nied two. The question is whether appellant was preju- 
diced by the prosecutor’s last two questions and his de- 
nial? 

3. Was it plain error for the trial court to define the 
element of specific intent necessary for housebreaking in 
terms of “removal of property of another” and “taking 
the property of another”, when the trial court had al- 
ready read the statute to the jury, and appellant did not 
object to the instruction? 

4. Was it plain error for the trial court, in its supple- 
mentary instructions on the difference between house- 
breaking and unlawful entry, to define the offense of un- 
lawful entry in the conjunctive? 

5. Was it plain error for the trial court to define rea- 
sonable doubt by reference to decisions the jurors make 
“in the more weighty and important matters relating to 
[their] personal affairs”? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,663 
Roy A. SMITH, JR., APPELLANT 
vw. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Indicted for housebreaking and petit larceny, appellant 
was convicted by a jury of housebreaking and sentenced 
to imprisonment from two to eight years. An appeal at 
public expense was authorized by the District Court. 


Events of the day preceding the offense 


On December 21, 1964, Officers George C. Awkward 
and Albert C. Yeager were assigned to Precinct Number 
Six’s Housebreaking Tactical Force. Awkward drove his 


(1) 


2 


own car, accompanied by Yeager, and both were dressed 
in plain clothes (Tr. 18-14, 33). During their tour of 
duty, they had occasion to observe “not far from 306 De 
catur [Street, Northwest]” a 1964 red Chevrolet convert- 
ible with white top, bearing D. C. license 4W 887,’ “just 
driving around”. (Tr. 14-15, 33-35, 40). They tailed 
the red Chevrolet for “at least 15 or 20 minutes” and 
eventually followed it into a service station, where both 
recognized appellant as one of the passengers. Appellant 
“was wearing dark clothing, sporty jacket-like.” Sudden- 
ly, the red Chevrolet left the station “in a hurry.” (Tr. 
14-16, 23-24, 33-35). 


Events of the day of the offense 


About 10 A.M. on the morning of December 22nd, 
Awkward and Yeager saw the red Chevrolet parked in 
front of 306 Decatur Street, N.W. (Tr. 16-17, 34). After 
watching the car for a few minutes, Awkward decided to 
check the apartment building located at 306 Decatur 
Street, while Yeager checked 310 Decatur Street ( Tr. 17, 
36). As Awkward “opened the door to walk into the 
building”, he saw that appellant * “had opened the door 
[of apartment 1] and was coming out and [appellant] 
pulled the door shut behind him.” (Tr. 17-18, 24-25, 113). 
Appellant was wearing “a greenish type of I guess a 
sweater, Banlon type of shirt, dark trousers and shoes.” 
(Tr. 18). As appellant walked by the officer out of the 
building, he spoke and said “something like ‘Hi’ or some- 
thing of that sort.” (Tr. 19). Awkward then proceeded 
to the second floor, glanced at the two apartments’ doors 
to see if there had been a breaking, and rejoined Yeager 
outside. (Tr. 19). In the meantime, Yeager had checked 
the apartment building at 310 Decatur Street and was 


1On December 22, 1964, the officers ascertained that the car was 
owned by Melvin Stanard (Tr. 23). 


2 Awkward testified that he had known appellant since 1962 (Tr. 
24). 
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standing on the sidewalk. He saw appellant walk out of 
306 Decatur Street “wearing a dark coat, a green type 
sporty sweater-like outfit.” (Tr. 36-37, 40-41). Both of- 
ficers then began walking in the direction appellant had 
taken, when they saw appellant turn around on the side- 
walk, come back to the red Chevrolet, and drive away 
(Tr. 19-20, 38-39). 

Both officers then returned to 306 Decatur Street to in- 
spect more closely the door to apartment 1. They dis- 
covered that the “door was still open” and that it had 
been “jimmied” by the presence of “some fresh marks.” 
(Tr. 20, 39, 42). They entered the apartment and found 
“the place in a shambles” (Tr. 20-21, 39). 

Mrs. Ella A. McAdoo testified that about 4:50 A.M. on 
December 22nd she had left her “neat” apartment for 
work, When she returned later that morning, the bureau 
drawers had been emptied out on her bedroom floor; 
Christmas presents had been torn open; and bed linen and 
a brand-new heater had been moved from the bedroom to 
the front room.? (Tr. 44-48). 


Appellant’s defense 


Appellant, supported by his wife, relied on the defense 
of alibi. Mrs. Ann Smith testified that on the morning 
of December 22nd she and appellant awakened, decided to 
go downtown, dressed, had breakfast, and left home 
“about 9:30”. (Tr. 58, 58). They planned to borrow a 
ear from a friend—Melvin Stanard—and went to his 
house by bus (Tr. 53-54). They arrived “about 9:30.” 
(Tr. 60). Since Melvin Stanard was not home, they de- 
cided to wait “up there for a little while to see if he 
would come home.” * (Tr. 53). During their two and a 
half hour wait, the only other person in the house was 
Mr. Stanard’s father. Although they said, “Hello or Good 


At the end of the Government's case-in-chicf, Judge Corcoran 
dismissed the petit larceny count (Tr. 49-51). 


* Officer Yeager testified that Mrs, McAdoo’s apartment is “ap- 
proximately two” blocks away from Mr. Stanard’s home (Tr. 84). 
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Morning,” to him, they had no further conversation with 
him and did not even inquire of him when his son was 
expected to return home (Tr. 60-62). They left about 
noon-time for downtown (Tr. 53). 

Appellant took the stand and testified that he “waited 
from nine o’clock until twelve o’clock” at Mr, Stanard’s 
house for his return (Tr. 77-78). He admitted three 
prior convictions, but denied being in the vicinity of 306 
Decatur Street, N.W., on December 22, 1964 (Tr. 69-70). 


Rebuttal 


Mrs. Carol Wilson, bookkeeper for Mrs. Smith’s em- 
ployer, testified that Mrs. Ann Smith “signed a daily time 
sheet” on December 22, 1964, and spent “eight” hours at 
work that day. (Tr. 96, 100, 102, 105). On surrebuttal, 
Mrs. Smith denied working on December 22nd, but admit- 
ted signing time sheets at the end of each day (Tr. 115- 
116). 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


5 
SUMMARY OF ARGUMENT 
I 


Appellant not only did not waive his constitutional 
right to have compulsory process for obtaining witnesses 
in his favor but on two occasions—June 29 and July 6, 
1965—exercised his right. 


II 


Appellant took the stand and testified in his own be- 
half. On cross-examination, he admitted three prior con- 
victions and denied two. He now asserts that prejudice 
arose from the prosecutor’s last two questions and his de- 
nial. But on an earlier occasion this Court could find no 
prejudice and suggested that the jury might well have 
concluded that appellant’s testimony was true. 


III 


Appellant contends that the trial court’s definition of 
the specific intent necessary to housebreaking in terms of 
“removal of property of another” and “taking the prop- 
erty of another” was plain error. But appellant did not 
object below; thus, the error, if any, is harmless. More- 
over, as part of his instructions on the elements of house- 
breaking, the trial court did read the housebreaking stat- 
ute to the jury, and this reading has been held to be a 
sufficient instruction. 


IV 


Appellant next contends that the trial court’s supple 
mentary instruction on the elements of unlawful entry, 
defining the offense “in the conjunctive”, was plain error. 
But appellant did not object below, and the error, if any, 
is harmiess. Considering the supplementary instructions 
on the difference between housebreaking and unlawful en- 
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try as a whole, it is plain that the former requires a spe- 
cific intent, while the latter does not. Since the jury was 
instructed three times to begin their deliberations with 
the offense of housebreaking, and a verdict of housebreak- 
ing was returned, it follows that they must have deter- 
mined that the requisite specific intent was present in the 
facts of the case. 


Vv 


Appellant finally contends that the trial court’s instruc- 
tion on reasonable doubt contained an erroneous standard 
of conduct for the jurors. But appellant did not object 
below, and the error, if any, is harmless. Moreover, this 
Court recently used the same standard in a suggested in- 
struction. 


ARGUMENT 


I. Appellant enjoyed his constitutional right to have 
compulsory process. 


By analogy to waiver of counsel and waiver of trial by 
jury cases, appellant contends for the first time on appeal 
that “{t]he Trial Judge should not have terminated the 
trial without first determining affirmatively on the record 
whether the accused, in an intelligent and competent 
manner, waived enjoyment of his constitutional right to 
have compulsory process for obtaining witnesses in his 
favor.” (Brief for Appellant, i). But the record dis- 
closes not only that appellant did not waive his constitu- 
tional right to have compulsory process but that on two 
oceasions—June 29, 1965* and July 6, 1965 “—he exer- 
cised his right to have compulsory process. 


* On June 29, 1965, appellant filed in the District Court a motion 
for issuance of subpoenas pursuant to Rule 17(b), F.R. Crim. P., 
and an affidavit in support of the motion. On the same day, Chief 
Judge McGuire granted the motion, This motion and supporting 
affidavit are part of the supplemental record on appeal. 


®On July 6, 1965, before the instant trial commenced at 11 A.M., 
Judge Corcoran, at the request of appellant’s counsel, issued a 
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II. Impeachment by his prior convictions did not prejudice 
appellant. 


(See Tr. 70) 


Appellant contends that “the prejudicial effect of im- 
peachment .. . far outweighed the probative relevance of 
the prior alleged and real convictions to the issue of credi- 
bility.” (Brief for Appellant, 26). Here, appellant took 
the stand and testified without seeking a preliminary 
ruling as suggested in Luck v. United States, US. 
App. D.C. , 848 F.2d 763, 768, fn. 7 (1965).7 On 
cross-examination, he admitted three prior convictions 
(Tr. 70). Appellant’s trial counsel did not object (Tr. 
70). Since there was no objection, Luck, relied on by ap- 
pellant, is not applicable. 

Appellant next argues that he “was cast in the role of 
thief... [a]nd part of the persuasion was accomplished 
by reference to two crimes (out of five mentioned) for 
which he was not lawfully convicted.” (Brief for Appel- 


lant, 24). Following the three convictions that appellant 
admitted, supra, the prosecutor asked him, 


. Are you the same Roy Smith, Jr., who was con- 
victed of three counts of unauthorized use of a ve- 
hicle in December of 1962? 

- No, Iam not. The case was reversed by the Court 
of Appeals. 

. Were you convicted in January of 1963 of unau- 
thorized use? 

A. No, I was not.” (Tr. 70). 


The prosecutor abandoned the matter. Confronted with 
the same question, this Court held, in Clifton v. United 
States, 54 App. D.C. 104, 106, 295 F. 925, 927 (1923), 


“forthwith” subpoena for Melvin Stanard. The subpoena was re- 
ceived by the United States Marshal at 11:09 A.M. The Marshal's 
return indicates, “Tried residence—no response (12:05 P.M.). This 
subpoena and return are part of the original record on appeal. 


* Luck was decided by this Court on May 21, 1965; appellant was 
tried July 6, 1965. 
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“Since defendant denied that he had been formerly 
convicted and counsel abandoned the matter, it is 
difficult to understand wherein defendant could be 
prejudiced. If the denial was false, counsel for the 
prosecution could have pursued the matter, and 
established the conviction by evidence aliunde. . . 
From the failure of the district attorney to pursue 
the matter beyond the cross-examination, the jury 
might well conclude or infer that defendant’s testi- 
mony was true.” 


Ill. The trial court’s instruction on the elements of house- 
breaking was not plain error. 


(See Tr. 133-136, 140-142) 


Appellant contends that his right to have the jury pass 
on each element of housebreaking “was denied when the 
Court instructed the Jury as to “intent”... in terms of 
“removal of property of another” or “taking the property 
of another”, words which have no clear larcenous con- 
notation.” (Brief for Appellant, 9). 

The trial court’s instruction on the elements of the of- 
fense of housebreaking reads, 


“When you retire to the jury room to deliberate on 
this case, you will be given a copy of the indictment 
to take with you. That indictment reads simply as 
follows: 


The Grand Jury charges that on or about De- 
cember 22, 1964, within the District of Colum- 
bia, Roy A. Smith, Jr. entered the apartment of 
Ella A. McAdoo with intent to steal property of 
another. 


The statute on which that indictment is based reads 
as follows: 


Whoever shall, either in the night or in the day- 
time, break and enter or enter without breaking 
any dwelling, bank, store, warehouse, shop, 
stable or other building, or any apartment or 
room whether at the time occupied or not, or 
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any steamboat, canal boat, vessel or other water 
craft or rairoad car or any yard where any lum- 
ber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to 
break and carry away any part thereof or any 
fixture or other thing attached to or connected 
with same, or to commit any criminal offense 
. is guilty of a crime. 


In other words, the elements of the crime are 
these: There must be a breaking and an entering or 
an entry without breaking. The entry must be into 
a building whether or not it is occupied, or in an 
apartment or other dwelling place as far as this par- 
ticular case is concerned. The place into which the 
breaking or entry is made must belong to another 
and the breaking or entry or entry without breaking 
must be done with the specific intent to commit a 
criminal offense, which in this particular case would 
be—if proved—the removal of property of another. 

So in order for you to find the defendant guilty of 
housebreaking, you must find that the Government 
has proved beyond a reasonable doubt, one, that the 
defendant broke and entered or entered without 
breaking the apartment or dwelling of another, 
whether or not he took anything; and, two, that at 
the time the defendent intended to break and enter 
any part of that dwelling or apartment to remove 
any other thing belonging to another or that he did 
enter with or without breaking with the intent of 
committing a crime after the entry.” (Tr. 138-135) 


There was no objection by appellant (Tr. 136). 

Upon receipt of a note from the jury requesting an ex- 
planation as to the difference between housebreaking and 
unlawful entry, the trial court instructed the jury: 


“Let me explain it this way: The housebreaking 
with which the defendant is charged under the in- 
dictment has these elements: there must be a break- 
ing and entering or even an entry without breaking 
into the premises. That is number one. Of course, 
it has to be into the building or apartment that we 
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are concerned with. The premises must belong to 
somebody else or be lawfully occupied by somebody 
else, but most important the breaking and entering 
must be done with the specific intent to commit some 
criminal act. And in this case the indictment, which 
I believe you have, charges that it was with the in- 
tent of taking the property of another from that 
place.” (Tr. 140-141) 


There was no objection by appellant (Tr. 142). 

Since appellant did not object to the court’s instructions 
on the elements of housebreaking, the error, if any, is 
harmless. Rule 30, F. R. Crim. P. To be plain error, 
the case must be sent “to the jury without instructions as 
to the elements of the offense which the Government must 
prove beyond a reasonable doubt. . .” Byrd v. United 
States, U.S. App. D.C. , 842 F.2d 939, 941 
(1965). But here the trial court read the housebreaking 
statute to the jury as part of its instructions and, unlike 
Byrd, this is sufficient. Wheeler v. United States, 89 
U.S. App. D.C. 148, 190 F.2d 663 (1951). 


IV. The trial court’s supplementary instruction on the 
elements of unlawful entry was not plain error. 


(See Tr. 138-139, 141-142) 


Appellant contends that the trial court’s supplementary 
instruction on the elements of unlawful entry defined the 
offense “in the conjunctive” and “foreclosed further con- 
sideration by the Jury of unlawful entry as a possible 
basis for conviction. . .” (Brief for Appellant, 33). 

The trial court’s instruction on the elements of unlaw- 
ful entry reads, 


“THE COURT: Ladies and gentlemen of the jury, 
I have instructed you on the elements of the crime 
of housebreaking. I have also been asked to instruct 
you on a lesser offense that may be a possible verdict 
in this particular case, and that is the offense of un- 
lawful entry. 


li 


Any person who without lawful authority enters 
or attempt to enter any public or private dwelling, 
building or other property or part of such building, 
dwelling or other property against the will of the 
lawful occupant or of the person lawfully in charge 
of such building, or being therein or thereon shall re- 
fuse to quit the same on demand of the lawful occu- 
pant or of the person lawfully in charge thereof is 
also guilty of a misdemeanor. 

So that here you have three possible verdicts: If 
you find the elements of housebreaking to be present, 
you may find the defendant guilty of housebreaking 
or not guilty of housebreaking. You may find the 
defendant guilty of unlawful entry or not guilty of 
unlawful entry. And you may find the defendant 
not guilty of the charges mentioned.” (Tr. 188-189) 


There was no objection by appellant*® (Tr. 139). 

Upon receipt of a note from the jury requesting an ex- 
planation as to the difference between housebreaking and 
unlawful entry, the trial court instructed the jury: 


“Now, by contrast, an unlawful entry simply 
means that someone enters upon the premises law- 
fully occupied by another without their consent and, 
if asked to leave, refuses to leave at the request of 
the lawful occupant. 

A quick example that comes to mind—Let us say 
some loiterer walks into the lobby of an apartment. 
He is asked by the desk clerk to leave, he is interfer- 
ing with the traffic in the apartment building. He 
is there without the consent of the owner and he is 
there after the owner has asked him to leave and had 
a perfect right to ask him to leave but he is not there 
with intent to commit any crime, to steal or to do 
anything else. He is just hanging around the prem- 
ises. That is an unlawful entry. It could be the 
same, entering someone’s apartment without their 
permission. He may not be entering for the purpose 


*On appeal, appellant concedes that the trial court, in the pas- 
sage just quoted, read the applicable statute to the jury (Brief 
for Appellant, 31). 
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of stealing or marring the furniture or doing any- 
thing unlawful, but he is there without the consent 
of the lawful occupant. 

So in substance, the housebreaking requires a spe- 
cifie intent after the entry of committing a crime, 
and the unlawful entry does not require any specific 
intent to do anything after the entry except to re- 
main on the premises without the consent of the 
owner. 

I might add this, too, in case you are confused 
about the verdicts: You should consider first the 
charge in the indictment of housebreaking. Of 
course, if you find him guilty, that is the end of the 
ease. If you find him not guilty, then you should 
consider the lesser charge of unlawful entry. Again, 
it is a case of finding him guilty of unlawful entry 
or not guilty. If you find he is not guilty of either 
crime, then, of course, he is acquitted. 

Take them in the order in which he is charged. 
The first one is as indicted, housebreaking. If you 
dispose of that by a not guilty finding, then go to the 
unlawful entry and determine whether or not that 
crime has been committed. (Tr. 141-142) 


There was no objection by appellant (Tr. 142). 

While it is true that the trial court’s supplementary in- 
struction (Tr. 141) does contain the conjunction “and” 
on two occasions, it has long been held that the instruc- 
tion must be viewed as a whole and that a part should not 
be extracted for undue stress. Viewing the supplemen- 
tary instruction on the elements of unlawful entry (Tr. 
141-142) as a whole, it is plain, we submit, that the es- 
sential difference between housebreaking and unlawful 
entry, namely, that housebreaking requires, and unlawful 
does not, a specific intent “to break and carry away any 
... thing... or to commit any criminal offense”,® was 
made abundantly clear to the jury. See Stewart v. Unit- 
ed States, 116 U.S. App. D.C. 411, 324 F.2d 443 (1963). 
Moreover, the jury was instructed on three occasions 


» 22 D.C.C. 1801 (1961). 
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(Tr. 189, 142) to consider first the offense in the indict- 
ment—housebreaking—, and to either find appellant guil- 
ty or not guilty. Since the jury found appellant guilty of 
housebreaking, it must have determined that the specific 
intent “to break and carry away any... thing... or to 
commit any criminal offense” was present in the facts of 
this case. Thus, the jury did not have to reach considera- 
tion of the lesser-included offense of unlawful entry, and 
the alleged error in the supplementary instruction on the 
elements of unlawful entry, if it be so regarded, was 
harmless because of appellant’s failure to object, Rule 30, 
F, R. Crim. P., and the jury’s verdict. See Stewart v. 
United States, supra. 


V. The trial court’s instruction on reasonable doubt was 
not plain error. 


(Tr. 128-129) 


Appellant further contends that defining reasonable 
doubt “by reference to decisions the jurors make ‘in the 


more weighty and important matters relating to (their) 
personal affairs’ ” is plain error.’ (Brief for Appellant, 
vi). But appellant did not object below; thus, the error, 
if any, is harmless. Rule 30, F.R. Crim. P. Moreover, 
the Supreme Court and this Court have approved the fol- 


10To support his contention, appellant relies on a trial court in- 
struction considered in Miles v. United States, 103 U.S. 304, 309 
(1880). The question on appeal was whether the instruction defin- 
ing reasonable doubt was erroneous. The Supreme Court held: 
“The evidence upon which 2 jury is justified in returning a 
verdict of guilty must be sufficient to produce a conviction of 
guilt, to the exclusion of all reasonable doubt. Attempts to ex- 
plain the term “reasonable doubt” do not usually result in mak- 
ing it any clearer to the minds of the jury. The language used 
in this case, however, was certainly very favorable to the ac- 
cused, and is sustained by respectable authority. (Citations 
omitted). We think there was no error in the charge of which 
the plaintiff in error can justly complain.” 103 U.S. at 312. 
(Emphasis supplied.) 


Thus, the narrowness of this holding undermines appellant’s con- 
struction of approval (Brief for Appellant, 35). 
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lowing standards of conduct: “more serious and impor- 
tant affairs of your own lives”, Holland v. United States, 
348 U.S. 121, 140 (1954); “in matters of importance to 
themselves”, Bishop v. United States, 71 App. D.C. 182, 
138, 107 F.2d 297, 303 (1939); “the graver, more im- 
portant transactions of life’; “the more important af- 
fairs of your own life”; and “the more weighty and im- 
portant matters in your own affairs”, Scurry v. United 
States, No. 18633, decided April 15, 1965, slip opinion at 
2-3; “the more weighty and important matters of their 
own affairs”, McGill and Hinton v. United States, Nos. 
18828-18829, decided June 29, 1965, slip opinion at 14. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DAVID EPSTEIN, 
Henry J. MONAHAN, 
Assistant United States Attorneys. 
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